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(i) 
QUESTIONS PRESENTED 


1. Whether petitioner was illegally arrested on the night 
of October 12. 1966, without a warrant and without prob- 
able cause for belief that he might abscond when his one 
man restaurant in Washington, D.C., was surrounded by 
four immigration officers (later joined by two more) who 
had no knowledge who he was or whether he was an alien 
unlawfully in the United States. 

2. Whether the immigration officials had probable cause 
and authority under 8 U.S.C. 1357 to arrest petitioner with- 
out a warrant upon the ground that he was likely to abscond. 
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3. Whether a statement taken from petitioner (Exhibit 2) 
admitting alienage and facts relating to deportability should 
have been suppressed upon the ground that it was obtained 
during illegal detention and whether the deportation order 
herein may be sustained, where the charges are dependent 
upon such statement and the fruits thereof. 


4. Whether the statement (Exhibit 2) taken from peti- 
tioner without a qualified interpreter was properly received 
in evidence in the administrative deportation hearing. 


5. Whether petitioner may be deported for illegal entry 
on September 20, 1966, at Philadelphia, as charged in the 
order to show cause where no evidence whatsoever supports 
such allegations, but on the contrary it is undisputed that 
an alleged illegal entry was made at New York City on Sep- 
tember 26, 1966. 


6. Whether the Special Inquiry Officer had authority 
under 8 C.F.R. 242.16(b) to orally amend the order to show 
cause after the hearing had closed. 


7. Whether documentary evidence of petitioner’s prior 
alleged deportation was properly received in evidence with- 
out identification and without opportunity to cross exam- 
ine. Whether a deportation order based upon the record 
herein offends due process. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 


CONSTITUTIONAL PROVISIONS, STATUTES AND REG- 
ULATIONS INVOLVED 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


I. Petitioner’s Arrest at His Restaurant on October 12, 
1966, Was Illegal 


Il. The Documents and Exhibit 2 Taken While Petitioner 
Was Under Illegal Arrest Should Have Been Suppressed . . . 


Ill. Petitioner's Statement (Exhibit 2) Should Have Been 
Disregarded for Lack of a Qualified Interpreter 


IV. The Evidence Failed To Establish Entry on September 
20, 1966, at Philadelphia. In fact There Was No Such 


V. The Order To Show Cause Was Improperly Amended . . . . 


VI. Petitioner Was Denied the Right of Cross Examination. 
Exhibit 4 Was Introduced Improperly 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,784 


YAM SANG KWAI, 
Petitioner 


Vv. 


IMMIGRATION AND NATURALIZATION SERVICE. 
Respondent 


ON PETITION TO REVIEW DEPORTATION ORDER 
OF BOARD OF IMMIGRATION APPEALS 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition filed pursuant to 8 U.S.C. 1105(a), 75 
Stat. 651, to review a final order of deportation approved 
by the Board of Immigration Appeals on March 19, 1968. 
This petition for review was filed on March 29, 1968. 


STATEMENT OF THE CASE 
On the evening of October 12, 1967, at about 6:00 p.m., 
four immugration officers (later joined by two more) sur- 
rounded a Chinese restaurant owned and operated by peti- 
tioner’ at ILIS H Street. N. E.. Washington, D. C. Two 
officers went to the front door and two stayed at the back 
door. They had determined to go to petitioner's place of 
dusiness around 4:30 p.m. without any warrant of arrest, 
not Knowing who petitioner was, whether he would be there 
or Whether he was in the United States illegally (Tr. 5-9).- 
Petitioner was kept at his restaurant until a friend arrived 
to act as interpreter. Two documents were taken from him 
and because of their conflicting nature (one did not relate 
to petitioner but to a friend) the officer in charge of the 
detail. George Podrasky. did not know who he had and was 
confused all the time (Tr. 10, 14). Mr. Podrasky testified 
as follows (Tr. 11-12): 
“Q So that any determination which was made, was 
to be made by you. Is that correct? 
“A I guess so. 
~Q Was any determination made by you that he 
might abscond? 
“A Yes, when he presented the two different types 
of documents, I didn’t know who I had. 
And at that point did you make this determi- 
nation? 
That is correct. 
Did you advise him that you were arresting him? 
No, I didn’t. We hadn’t arrested him. 
You had not arrested him? 


' Petitioner purchased the restaurant around March 1, 1967. See 
affidavit of Lang Young dated February 15, 1968. 


-es are to the Immigration Transcript of Hearing of Octo- 
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No, but you asked me if I made a determina- 
tion. | made a determination to myself, if that’s 
what you’re talking about. But to make a deter- 
mination to him, no. 

Was any determination made later on? 

As to what? 

That he might abscond. Or did you merely 
proceed to ask for a warrant of arrest and then 
execute it? 

Well, we asked him to come to the office. Then 
when we got it on paper, the affidavit was exe- 
cuted, we did serve him with an Order to Show 
Cause and a Warrant of Arrest. And because 
of him furnishing me with these two pieces of 
paper, I thought that he was likely to abscond. 


And when was that determination communi- 
cated to him, that he was under arrest? 


I never communicated that determination to 
him. 


You just had it in your own mind? 


That is correct.” 


Petitioner was required to close up his restaurant at 7:30 
p.m. He was the only cook and was taken to the Washing- 
ton, D. C., immigration office by four investigators (Tr. 5. 
14-16). A statement was taken from him on the evening 
of October 12, 1968, in which he admitted birth in China, 
Chinese citizenship, arrival as a crewman at Philadelphia on 
September 20, 1966, and desertion from his vessel at New 
York City on September 26, 1966, (Exhibit 2.) A friend, 
Lang Young, who had neither training nor experience as an 
interpreter and who would not be qualified as an interpreter 
in the federal courts, acted as interpreter for this confession 
(Exhibit 2, Affidavit of Lang Young of February 15, 1968, 
J.A. 7). Later in the eveing, after 8:00 p.m. petitioner 
was served with a warrant of arrest and order to show cause. 

Upon the basis of Exhibit 2 and the information obtained 
as a result of the disclosures therein (Tr. 25) evidence was 
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introduced at the petitioner's deportation hearing to estab- 
lish that he was an alien who was previously deported? A 
moon was made to suppress Exhibit 2 and the fruits of 
all evidence and leads obtained legally. The motion was 
demied (Tr. 17) by the Special Inquiry Officer who merely 
Stated that the evidence was not illegally obtained (J.A. 9). 

The order to show cause charged that petitioner entered 
he United States on September 20, 1966, at Philadelphia 
and that he was excludable because he had been previously 
excluded (J.A. 4). 

After all the evidence had been adduced herein and at a 
point when the Special Inquiry Officer announced that he 
was Teady to dictate his opinion, he suggested to the Trial 
Attorney that he move to amend the charge. The Trial 
Attomey. contrary to 8 C.F.R. 242.16(d), made an oral 
motion which was granted over an objection that such mo- 
tion was improper after the close of the hearing. Counsel for 
petitioner waived an adjournment but not the objection.* 
The charge was orally changed to show that petitioner was 


han upon the basis of prior exclusion (Tr. 28-29). 

Upon appeal to the Board of Immigration Appeals the 
Immigration Service contended by brief and oral argument 
that there was no arrest of petitioner at his restaurant. that 
he voluntarily accompanied the immigration officials to their 
office. that the amendment to the charge was merely tech- 
nical in nature and that it was immaterial whether petitioner 


* Petitioner did not testify at his deportation hearing. Immigration 
Inspector Podrasky was the only witness. Exhibit 1 was the order 
to show cause, Exhibit 2 was the petitioner’s statement, Exhibit 3 
was Form I-95 showing that petitioner was refused entry on April 
20. 1966. at Philadelphia. Exhibit 4, introduced over objection (Tr. 
21) was @ warrant showing deportation on November 17, 1965, of a 
Yam Sang Kwai. 

¥In his notice of appeal respondent specifically objected to the 
oral amendment of the charge. 


5 


reentered the United States on September 20, 1966, or Sep- 
tember 26, 1966 (Brief of Immigration Service, pp. 15, 16- 
18). 


The Board dismissed the appeal, holding that there was 
a waiver of written notice to make the amendment of the 
charge when counsel waived an adjournment. It held that 
“in view of the possession of two conflicting documents, 
the officer was justified in believing the respondent (peti- 
tioner herein) was in the United States in violation of law 
and was likely to abscond before a warrant of arrest could 
be obtained”. It further held that the petitioner’s statement 
(Exhibit 2) and other evidence were properly admitted (J.A. 
14-15). This petition for review followed (J.A. 1). 


CONSTITUTIONAL PROVISIONS, STATUTES 
AND REGULATIONS INVOLVED 


The Fourth Amendment to the United States Constitu- 
tion provides in part: 


“The right of the people to be secure in their person, 
houses, papers, and effects, against unreasonable 
searches and seizures shall not be violated and no 
warrant shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly, 
describing the place to be searched and the persons 
or things to be seized.” 


The Fifth Amendment to the United States Constitution 
provides in part: 


“No person shall * * * be deprived of life, liberty, 
or property, without due process of law. * * wee 


Section 242(b) of the Immigration and Nationality Act 
[8 U.S.C. 1252(b)] provides in part: 


“Proceedings before a special inquiry officer acting 
under the provisions of this section shall be in accord- 
ance with such regulations not inconsistent with this 
Act, as the Attorney General shall prescribe. Such 
regulations shall include requirements that— 

* * * 
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(3) the alien shall have a reasonable opportunity to 
examine the evidence against him, to present evidence 
in his own behalf, and to cross-examine witnesses 
presented by the Government. * * *” 


~ 


Section 287 of the Immigration and Nationality Act (8 
U.S.C. 1357) provides in part: 


“(a) Any officer or employee of the Service author- 
ized under regulations prescribed by the Attorney 
General shall have power without warrant— 


“(1) to interrogate any alien or person believed to be 
an alien as to his right to be or remain in the United 
States: 


(2) to arrest any alien who in his presence is enter- 
ing or attempting to enter the United States in viola- 
tion of any law or regulation made in pursuance of 
law regulating the admission, exclusion, or expulsion 
of aliens. or to arrest any alien in the United States, 
if he has reasons to believe that the alien so arrested 
is in the United States in violation of any such law 
or regulation and is likely to escape before a war- 
rant can be obtained for his arrest, but the alien 
arrested shall be taken without unnecessary delay 
before an officer of the Service having authority to 
examine aliens as to their right to enter or remain 
in the United States. 


8 C.F.R. 242.16(a) (1967 Supp.) provides in part: 


“The Special Inquiry Officer shall advise the respond- 
ent of his right * * * to present evidence in his own 
behalf, and to cross-examine witnesses presented by 
the Government * * *.” 

8 C.F.R. 242.16(d) provides: 


“(d) Additional charges. A trial attorney who has 
been assigned to a case may at any time during a 
hearing lodge additional charges of deportability, 
including factual allegations against the respondent. 
The additional factual allegations and charges shall 
he submitted in writing and entered as an exhibit 
in the record. The special inquiry officer shall read 
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the additional factual allegations and charges to the 
respondent and explain them to him in non-techni- 
cal language. The special inquiry officer shall advise 
the respondent if he is not represented by counsel 
that he may be so represented and also that he may 
be so represented and also that he may have a reason- 
able time within which to meet the additional fac- 
tual allegations and charges. The respondent shall 
be required to state then and there whether he desires 
a continuance for either of these reasons. There- 
after, the provisions of paragraph (b) of this section 
shall apply to the additional factual allegations and 
lodged charges.” 


STATEMENT OF POINTS 


Petitioner relies upon the following points in connection 
with his petition to review his deportation order herein: 


1. It was error to deny petitioner’s motion to supress and 
to order petitioner deported upon evidence obtained con- 
trary to the Fourth Amendment to the United States Con- 
stitution. 


2. It was error for the Board of Immigration Appeals to 
hold that petitioner’s arrest on October 12, 1967, at his 
restaurant without a warrant was legal. 


3. It was error to order petitioner deported for an illegal 
entry into the United States on September 20, 1966, at 
Philadelphia when it is undisputed that the evidence shows 
no such entry but one on September 26, 1966, at New York 
City. 

4. It was error for the Special Inquiry Officer to orally 
amend the deportation charges herein after the hearing had 
closed and contrary to 8 C.F.R. 242.16(d). 

5. It was error to receive and accept petitioner's state 
ment (Exhibit 2) prepared and executed with an interpreter 
who lacked proper qualifications. 
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6. It was error to receive documentary evidence of peti- 
tioner’s alleged prior deportation without identification or 
according petitioner an opportunity to cross examine. 

It was error to order petitioner deported on this rec- 
ord. 


SUMMARY OF ARGUMENT 

Petitioner has been ordered deported upon the basis of 
a statement (Exhibit 2) and documents (Exhibit 3) secured 
from him admitting alienage and illegal reentry into the 
United States on September 26, 1966, at New York City 
after a prior deportation. This statement was taken from 
him on October 12, 1967, at a time when he was under ille- 
gal arrest and it should have been suppressed. Petitioner 
was arrested without a warrant on October 12, 1967, at the 
restaurant he owned in Washington, D. C., during the sup- 
per hour when he was performing the duties of cook at his 
restaurant. At the time of his arrest the four immigration 
officials (later joined by two more) who surrounded his res- 
taurant and restricted his movements did not have probable 
cause to believe that he might abscond. 8 U.S.C. 1357, 
United States v. Mason, 344 F.2d 673 (2nd Cir., 1965). 
This invalidated the arrest and impaired the validity of the 
documents and statement taken from him. United States v. 
Meachum, 197 F.Supp. 803 (D.C. Dist. of Col. 1961). 


Moreover, the statement (Exhibit 2) taken from petitioner 
was one made through an interpreter who was not qualified. 
This likewise impairs its validity. Ponce v. McGrath, 91 F. 
Supp. 23 (S.D. Calif., 1950): Nieto v. McGrath, 108 F.Supp. 
150, 154 (S.D. Texas, 1951). 

The administrative findings sustain a charge that petitioner 
reentered the United States illegally at Philadelphia on Sep- 
tember 20, 1966. The evidence utterly fails to sustain this 
charge. He may not be deported on a different entry at a 
different date and place. 

At the close of the adminstrative hearing the charge was 
orally amended to specify that petitioner was charged with 
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reentry after a prior deportation rather than a prior exclu- 
sion as specified in the order to show cause. The oral amend- 
ment was contrary to 8 C.F.R. 242.16(d) which has the 
force and effect of law. United States ex rel. Accardi v. 
Shaughnessy, 347 U.S. 260 (1953). 


Exhibit 4 herein, the alleged prior deportation warrant, 
was introduced without identification and without afford- 
ing petitioner the right to cross examine. An alien is entitled 
to procedural due process. Sung v. McGrath, 339 U.S. 33 
(1950). The procedure herein violated due process. Pointer 
v. Texas, 380 U.S. 400 (1965): Barber v. Page, 36 L. Wk. 
4329 (April 23, 1968). 


The deportation order herein should be set aside. 


ARGUMENT 
I 


Petitioner’s Arrest at His Restaurant 
on October 12, 1966, Was Illegal 


In this and other cases, the officials of the Immigration 
Service have conducted what they describe as “routine search 
operations”.° They surround a restaurant as they did here. 
Two officials were stationed at the front door of petitioner’s 
restaurant and two at the rear door of the restaurant. Later. 
two additional officials joined them. They had no warrant 
of arrest although they had ample opportunity to secure 
one and could obtain one by telephonic authorization.’ 
Before surrounding the restaurant they had no knowledge 
who petitioner was, whether he was an alien or whether he 
was illegally in the United States (Tr. 5-9). Once the res- 
taurant was surrounded and prior to any conversations with 


5 Ps : = 245 : . , . 
Matter of Chen, Interim Decision 1833, Immigration and Naturali- 
zation Service, February 6, 1968. 


Tr. 5. 


7 authority was secured by telephone from the District Director 
afterwards to issue a warrant of arrest. (Tr. 13). 
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petitioner, they did not know whether petitioner would have 
been permitted to leave (Tr. 7). 


Inspector Podrasky testified that petitioner was taken into 
custody at the restaurant (Tr. 6) and that when petitioner 
presented two contlicting documents with different names, 
he didn’t know who he had. He was confused and requested 
petitioner to accompany them to the office to get further 
information —to get the conflicting papers squared away (Tr. 
11, 12. 15). Nevertheless, Podrasky insists that on the basis 
of the conflicting papers, he secretly concluded upon prob- 
able cause at the restaurant that petitioner was likely to 
abscond. (Tr. 11-12.) He is stating that in the middle of 
the supper hour petitioner, the sole cook and restaurant 
owner, would abandon his investment and flee, and that 
probable cause existed to determine that petitioner would 
flee by reason of his confusion as to petitioner’s identity. 
We submit that the legality of this arrest in the restaurant 
without a warrant cannot be sustained. 


The arrest was made at the restaurant. Inspector Podrasky 
states with clarity that the petitioner was taken into custody 
at the restaurant (Tr. 6). Moreover, as stated in Henry v. 
United States, 361 U.S. 98, 103 (1959): 


“When the officers interrupted the two men and 
restricted their liberty of movement, the arrest, for 
the purposes of this case was completed.” 


At the restaurant, the petitioner was restricted as to his 
liberty of movement when the restaurant was surrounded 
and petitioner was prevented from leaving. 


In Long v. Ansell, 63 U.S.App.D.C. 68, 69 F.2d 386, 389 
(D.C. Cir., 1934), it was said: 

“From these authorities it may be concluded, we 
think, that the term arrest may be applied to any 
case where a person is taken into custody, or re- 
strained of his full liberty, or where the detention 
of a person in custody is continued even for a short 
time.” 


1] 


I Varon, on Searches, Seizures and Immunities, (1961), 
p. 70, declares: 


“Any deprivation or restraint of a person’s liberty 
constitutes an arrest, whether or not it culminates 
in the charging of a crime; therefore, when peace 
officers interrupt the freedom of an accused and 
restrict his liberty of movement, an arrest has been 
accomplished.” 


I Alexander, The Law of Arrests (1949), p. 355, asserts 
that every imprisonment is an arrest and quoting 3 Black- 
stone, 127, states: 


“Every confinement of the person is an imprisonment 
whether it be in a common prison, or in a private 
house, or in the stocks, or even by forcibly detaining 
one in the public street.” 


Judged by these standards, Mr. Podrasky and his associates 
restricted respondent’s movements at the restaurant prior 
to bringing him to the Immigration Service headquarters. 


The protection of the Fourth Amendment extends to aliens. 
Abel vy, United States, 362 U.S. 217 (1960). 


United States ex rel. Bilokumsky v. Tod, 263 U.S. 149 
(1923). 


Vlissidis v. Anadell, 262 F.2d 398 (7th Cir., 1959). 


United States v. Wong Quong Wong, 94 Fed. 832 (D.C. 
Vt., 1899). 


There can be no doubt that the protection of the Fourth 
Amendment extends to civil administrative action and to 
places of business as well as homes. Camara v. Municipal 
Court, 387 U.S. 523 (1967); See v. City of Seattle, 387 U.S. 
541 (1967). An arrest without a warrant is presumptively 
invalid and the Government has the burden of establishing 
probable cause and its legality. United States v. Campos. 
255 F.Supp. 583 (S.D. N.Y., 1966), aff'd. 362 F.2d 1011: 
United States v. Blalock, 255 F.Supp. 268 (E.D. Pa., 1966). 

The practice of arresting without a warrant where it is 
practical to obtain one will not be encouraged. Ford y. 
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United States, 122 U.S.App.D.C. 259, 352 F.2d 927 (D.C. 
Cir.. 1965). A waiver of Fourth Amendment guarantees 
must be specific and intelligent and will not be implied. 
United States v. Blalock, supra; United States vy. Shropshire, 
271 F.Supp. 521 (E.D. La., 1967). 


Judged by these standards the Government has not estab- 
lished the legality of the arrest herein, nor the waiver of 
Fourth Amendment guarantees. It has not shown that it 
had a necessity for and authority to arrest without a war- 
rant. On the contrary, the evidence is quite clear that prob- 
able cause was lacking to determine that petitioner might 
be likely to escape at the time he was arrested at the res- 
taurant. 


The immigration officials had no authonity to arrest herein 
upon the ground that petitioner was likely to escape. The 
authority to arrest without a warrant under Section 287 of 
the Immigration and Nationality Act (8 U.S.C. 1357): 


“is conditioned, at minimum, upon a reasonable deter- 
mination that the alien is likely to escape before an 
arrest warrant can be obtained.” United States v. 
Mason. 344 F.2d 673 (2nd Cir., 1965). 
See also: Jackson v. United States, 118 U.S.App.D.C. 
341, 336 F.2d 579 (D.C. Cir., 1964). 


United States v. Coplon, 185 F.2d 629, 635 
(2nd Cir., 1950). 


As noted above, the burden of sustaining the arrest with- 
out a warrant is upon the Government. 

Here no facts appear from which a reasonable man could 
conclude that petitioner was likely to escape before an arrest 
warrant could have been obtained. Here, the Government 
has utterly failed to sustain the burden of proof. No basis 
whatsoever existed for making a determination that peti- 
tioner might abscond at the time the restaurant was sur- 
rounded and prior to securing the conflicting identity docu- 
ments from him. At that point the immigration officials 
had arrested him and restricted his liberty. He was effect- 
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ively prevented from leaving the restaurant. But even if the 
arrest was not made until the point when the conflicting 
documents were obtained from petitioner at the restaurant, 
probable cause was lacking. Confusion as to petitioner’s 
identity did not supply a reasonable ground for a determi- 
nation that he would flee from and abandon his restaurant 
in the midst of the supper hour and leave it without a cook. 
The arrest here just cannot be justified. 


II 


The Documents and Exhibit 2 Taken While 
Petitioner Was Under Illegal Arrest Should 
Have Been Suppressed 


As the arrest herein was illegal, the documents taken from 
petitioner and Exhibit 2 executed by him should have been 
suppressed. 


United States v. Meachum, 197 F.Supp. 803 (D. C. Dist. 


of Col., 1961). 
Vlissidis v. Anadel, 262 F.2d 398 (7th Cir., 1959). 
As stated in United States v. Meachum, supra: 


“The import of the Fourth Amendment is that an 
individual may not be arrested and retained in cus- 
tody without probable cause. Henry v. United States, 
361 U.S. 98, 80 S.Ct. 168, 4 L.Ed.2d 134. And 
where the Fourth Amendment is violated any evi- 
dence procured through such violation is to be sup- 
pressed * * *.” 


Klissas v. Immigration and Naturalization Service, 124 U.S. 
App.D.C. 75, 361 F.2d 529 (D.C. Cir., 1966). 


Under the circumstances, Exhibit 2 and the evidence 
adduced therein should have been suppressed. 

Alienage and deportability herein were established on the 
basis of the petitioner’s affidavit, Exhibit 2. The other 
exhibits and evidence were obtained as a result of the peti- 
tioner’s affidavit, Exhibit 2. Without the affidavit, Exhibit 
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>. and the fruits of the poisoned tree stemming from the 
affidavit. alienage and deportability would not have been 
established. Silverthorne Lumber Co. y. United States, 251 
U.S. 385, 392 (1919); Nardone v. United States, 308 U.S. 
338, 341 (1939). 

This distinguishes the case from the case of Shing Hang 
Tsui y. Dbnmigration and Naturalization Service, 389 F.2d 
994 (7th Cir.. 1968). 


lll 


Petitioner's Statement (Exhibit 2) Should Have 
Been Disregarded for Lack of a 
Qualified Interpreter 


The Immigration Service utilized the services of Lang 
Young as an interpreter herein in taking petitioner's state- 
ment (Exhibit 2). Lang Young had neither the background, 
education. nor qualification to act as an interpreter as 
appears from his affidavit dated February 15, 1968 (J.A. 
7). The failure to use a qualified interpreter should vitiate 
petitioner's statement. See Ponce v. McGrath. 91 F.Supp. 
23 (S.D. Calif.. 1950): Nieto v. McGrath, 108 F.Supp. 150, 
154 (S.D. Texas, 1951). Without a competent interpreter 
it is clear that petitioner did not intelligently waive counsel 
at the time he executed his statement. Handlovitz v. Adcock, 
80 F.Supp. 425 (E.D. Mich., 1948). 
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IV 


The Evidence Failed To Establish Entry on 
September 20, 1966, at Philadelphia. 
In Fact There Was No Such Entry 


The basis for the deportation order herein is that peti- 
tioner reentered the United States at Philadelphia on Sep- 
tember 20, 1966, after a prior deportation. This is the charge 
in the order to show cause (J.A. 4). This was the finding 
of the Special Inquiry Officer affirmed by the Board of 
Immigration Appeals. 


The record establishes beyond doubt that petitioner made 
no such entry. He was refused entry at Philadelphia on 
September 20, 1966 (Tr. 19, Exhibit 3). His vessel then 
went on to New York City where he entered on September 
26, 1966 (Exhibit 2). Obviously, no evidence sustains the 
charge upheld below. The variance as to dates and cities 
are material.® Petitioner’s alleged reentry was a criminal 
violation. 8 U.S.C. 1325, 1326. Can it be doubted that 
the record below would not sustain an indictment contain- 
ing the facts set out in the order to show cause? It should 
not sustain a deportation charge. 


“The history of liberty” said Justice Frankfurter, “has 
largely been the history of observance of procedural 
safeguards”. McNabb y. United States, 318 U.S. 
332, 347 (1943). 

An alien seaman is entitled to procedural due process in 
a deportation hearing. Sung v. McGrath, 339 U.S. 33 (1950): 
The Japanese Immigrant Case, 189 U.S. 86 (1902). Section 
242(b)(1) requires that an “alien shall be given notice. rea- 
sonable under all the circumstances, of the nature of the 


8 slight variance as to a date alone would not be material, Cog- 
dell y. United States, 113 App.D.C. 219, 307 F.2d 176 (1962), cert. 
denied 371 U.S. 957. Here. the variance was as to dates and places 
and no findings were made to conform to the actual facts. We sub- 
mit the variance here cannot be sustained under principles enunciated 
in Berger v. United States, 295 U.S. 78 (1935). 
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charges against him”. This is a requirement of the statute 
and of due process. See Ex parte Woo Wah Ning, 67 F. 
Supp. 56 (W.D. Wash., 1946). The regulations likewise 
require a written statement of the charges in an order to 
show cause, 8 C.F.R. 242.1, and the lodging of additional 
charges in writing, 8 C.F.R. 242.16(d). These regulations 
are no mere technicalities, but have the force and effect of 
law. United States ex rel. Accardi v. Shaughnessy, 347 U.S. 
260 (1953). Petitioner is entitled to notice in writing of 
the charges he must meet in a deportation hearing. Neither 
the Special Inquiry Officer nor the Board has jurisdiction 
to order him deported on grounds not presented to the peti- 
tioner in writing. Under these circumstances, the charges 
herein cannot be sustained. Petitioner made no entry at 
Philadelphia on September 20, 1966. He may not be 
deported on an entirely different entry without notice in 
wniting. 


Vv 


The Order To Show Cause Was 
Improperly Amended 


With full realization that the allegation of entry on Sep- 
tember 20, 1966, at Philadelphia was incorrect and that the 
conclusion of exclusion and deportation with a reentry with- 
out permission was likewise faulty, petitioner considered it 
inappropriate to offer any evidence and stood on his claim 
of illegal arrest. After all the evidence was in and the hear- 
ing concluded and after the Special Inquiry Officer announced 
that he was ready to render his decision, he invited the 
Immigration Trial Attorney to make a motion for an oral 
amendment to the order to show cause (Tr. 28-29). 


The charge was changed from one of exclusion and depor- 
tation to arrest and deportation, a different charge. It is 
submitted: 

1. The amendment was not timely after the Special 
Inquiry Officer announced his intention to render a deci- 
sion. 
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2. The amendment was not authorized by § C.F.R. 
242.16(d) which only authorized an additional charge and 
not the substitution of a charge. 

3. The amendment was not authorized because if 8 
C.F.R. 242.16(d) is applicable the new charge must be in 
writing, and entered as an exhibit in the record. 

The claim of the Board that waiver of an adjournment 
was transposed into a waiver of written notice in confor- 
mity with the regulations is untenable. Waivers of rights 
required by due process will not be presumed and no such 
waiver was made here. Barber v. Page, 36 L. Wk. 4329 
(April 23, 1968): Johnson y. Zerbst, 304 U.S. 458 (1938). 


The Special Inquiry Officer lacked authority to author- 
ize an amendment of the order to show cause herein and 
his attempt to do so was a nullity. 


VI 


Petitioner Was Denied the Right of 
Cross Examination. Exhibit 4 Was 
Introduced Improperly 


Exhibit 4 herein, the alleged previous deportation war- 
rant, was introduced over objection without identification, 
without a witness and without affording petitioner the right 
of cross examination (Tr. 21). No attempt was made to 
show that the exhibit was kept in the ordinary course of 
business. No witness was introduced to establish the source 
of the document. Petitioner had the right of cross exami- 
nation by statute, 8 U.S.C. 1252(b), and by due process. 
See Pointer v. Texas, 380 U.S. 400 (1965): Barber v. Page. 
36 L. Wk. 4329 (April 23, 1968). 


The introduction of Exhibit 4 herein deprived petitioner 
of his fundamental right of cross examination. 
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CONCLUSION 
The deportation order herein should be set aside. 


Respectfully submitted, 

JACK WASSERMAN 
Warner Building 
Washington, D.C. 


Attorney for Petitioner 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,784 


YAM SANG KWAI, 


Petitioner 
v. 


IMMIGRATION AND NATURALIZATION SERVICE 
Respondent 


PETITION FOR REVIEW OF 
DEPORTATION ORDER 


(Filed March 29, 1968) 
1. This is a petition for review of a deportation order 


pursuant to 8 U.S.C. 1105(a) (Public Law § 7-301, 75 Stat. 
651). 


2. Petitioner is a 39-year-old male who is alleged to be 
a native and citizen of China. 


3. Petitioner resides at 1118 H Street, N. E., Washington, 
D. C., and is the sole proprietor of a restaurant located at 
such address. 


4. Petitioner was arrested in deportation proceedings with- 
out a warrant of arrest on October 12, 1967, at about 6:00 
p.m. when four immigration investigators, later joined by 
two more, surrounded his restaurant at 1118 H Street, N. 
E., Washington, D. C. 


5. On October 13, 1967, an order to show cause and war- 
rant of arrest were issued in the deportation proceeding and 
on the same day the petitioner was released on bond of 
$2500.00. 
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6. During the period on October 12, 1967, when the 
petitioner was detained without a warrant of arrest docu- 
ments Were taken trom him and he made a statement, all 
of which were later utilized in the deportation proceeding 
against him. A motion to suppress the evidence seized from 
him and the statement made by him was denied by the 
Special Inquiry Officer. 

A deportation hearing was held on October 23, 1967, 
pursuant to the order to show cause which charged the alien 
with having entered the United States as a crewman on Sep- 
tember 20. 1966, at Philadelphia, Pennsylvania, and having 
been found in the United States after having been excluded 
and deported. 


8. At the hearing the charge was orally amended to allege 
that the petitioner had entered after being arrested and 
deported. 


9. The evidence adduced at the petitioner’s deportation 
hearing was based entirely upon the evidence seized from 
him while he was illegally detained and the fruits thereof 
and the statement made by him without benefit of a com- 
petent interpreter at the time when he was illegally detained. 


10. The Special Inquiry Officer sustained the charge that 
the petitioner had illegally entered the United States on 
September 20, 1966, at Philadelphia, Pennsylvania, without 
having secured prior permission after having been previously 
deported. 

11. Subsequently, the Board of Immigration Appeals dis- 
missed petitioner’s appeal from the deportation order 
directed against him. 


12. The order directing petitioner’s deportation is based 
upon a confession and other evidence taken from the peti- 
tioner while he was illegally arrested and which was taken 
from him without the use of a competent interpreter. 


13. The Special Inquiry Officer lacked authority to amend 
the charges herein without the submission of the same in 
writing. 
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14. The evidence adduced at the deportation hearing herein 
did not support the charge that the petitioner entered the 
United States on September 20, 1966, at Philadelphia, Penn- 
sylvania. 

15. The petitioner's request for voluntary departure was 
erroneously denied. 

16. The deportation order herein is null and void and con- 
trary to law. 

17. The petitioner has exhausted his administrative reme- 
dies and no further relief is available to him. 

18. Criminal proceedings are not pending against petitioner 
for violation of 8 U.S.C. 1252(d) or (e). 


19. No application for relief requested herein has been 
made to this or any other court. 


WHEREFORE, Petitioner prays for an order: 


(a) Declaring that the deportation order entered against 
him is null and void and contrary to law. 


(b) Declaring that he was illegally arrested on October 
12, 1967, and that the statement and other evidence taken 
from him during such illegal arrest and the fruits thereof 
should be suppressed. 


(c) Declaring that it was improper to amend the charges 
at the deportation hearing herein without submitting the 
same to petitioner in writing. 

(d) Declaring that the petitioner was denied due process 
at his deportation hearing. 


(e) Declaring that petitioner is eligible for voluntary 
departure. 

(f) Remanding the cause to the Immigration Service for 
further proceedings. 

(g) For such further relief as may be appropriate. 


JACK WASSERMAN 
902 Warner Building 
Washington, D. C. 
Attorney for Petitioner 
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UNITED STATES DEPARTMENT OF JUSTICE 
mumigration and Naturalization Service 


ORDER TO SHOW CAUSE and NOTICE OF HEARING 
In Deportation Proceedings under Section 242 of the Immigrction and Nationality Act 
UNITED STATES OF AMERICA: 


In the Metter of 


File No.__£:28.989 259 


5 ees 


UPON inquiry costected by the Iminizr-tion and Neturalizction Service, it ts alleced that: 


2. You s.er te citi cr er oS ourl of (.> Urited S'utss; 
2. You crs. rite of fina 

end 8 citizen of China 
3. You enter~d the United St-tes nt. Philadelphia, P: Ivania 

of shoct September 20, 1965; ee Pee 
4. Your were arrested and deported from the United States on November 

17, 1965, at Honoluju, Hawaii; 

5. You did not receive consent from the Attorney General to apply for 

readmission to the United States; 


6. You were found in the United States on October 12, 1967; 


AND on the bzsis of the forezoing ollegaticns, it Is charged that you are subject to depertation pursuant 

to the fotlowing provision(s) of lew: 
Section 241(2)(1) of the Itnsnigration and Nationclity Act, in that, at time of 
entry you Wore within out or more of the classes of ctieas excludabl: by the 
law existing at the time of such entry, to wit, aliens who have been ¢: tuded™ 
from aitmission ard deports4 and who agein seok cdmission within ene your 
fron: the G2te of such deportation, consent to reapply for admission not hevine, 
tees granted by the proper authority, under sec. 2:12(z)(16) of the act. 


WHEREFORE, YOU ARE ORDERED to eppeer for hearing before e Special Inquiry Officer of the 


jaturslize’) ice of ited rt f t 
lealerefiog org Neteller Seeger SowrasnnmtOhy tee 


os __Cctoher 13, 1967, ot 10:09 3+ m, and:show cause why you should not be deported 
from the United Stetes on the cherge(s)‘set forth ebove. 


RAAZAION | sofvice 
rere, uile « oamang, 
BEV ED, EASTON 


strict Sirde:or, washinyton, D.Cr 
wat Tine) 


Form I-215B 
(8-2-66) 
UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
RECORD OF SWORN STATEMENT IN AFFIDAVIT FORM 


AFFIDAVIT 


IN RE: Sang Kwai Yam FILE NO. A 15 950 259 
EXECUTED AT Washington, D.C. DATE October 12. 1967 
Before the following officer of the U.S. Immigration and 
Naturalization Service G. G. Podrasky in the Foochow dia- 
lect of the Chinese language. Interpreter Lang Young used. 


I, Sang Kwai Yam, acknowledge that the above-named offi- 
cer has identified himself to me as an officer of the United 
States Immigration and Naturalization Service authorized 
by law to administer oaths and take testimony in connec- 
tion with the enforcement of the Immigration and Nation- 
ality laws of the United States. He has informed me that 
he desires to take my sworn statement as I am suspected 
ot being illegally in the United States. He has told me that 
my statement must be freely and voluntarily given and has 
advised me of these rights: 


“You have the right to remain silent. 
Anything you say can be used against you in court. 


You have the right to talk to a lawyer for advice before 
we ask you any questions and to have him with you dur- 
ing questioning. 


You have this same right to the advice and presence of 

a lawyer, even if you cannot afford to hire one. We have 
no way of fumishing you a lawyer. but one will be 
appointed for you, if you wish, if and when you go to 
court, 


If you decide to answer questions now without a lawyer 
present, you will still have the right to stop answering at 
any time. You also have the right to stop answering at 
any time until you talk to a lawyer.” 
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1 am willing to make a statement without anyone else being 
present. I swear that I will tell the truth, the whole tnuth. 
and nothing but the truth, so help me, God. 

Being duly sworn, I make the following statement: 

My name is Sang Kwai Yam. I was born on May 5, 1928, 
in Foochow, China. I am a citizen of China. My father 
and mother never lived in the United States and they did 
not become citizens of the United States. 


1 came to the United States the last time on September 20, 
1966 on the S/T Pacific Satellite at Philadelphia, Penna. I 
was a mechanic on the ship. I was not allowed to get off 
the ship. I left the ship on or about September 26, 1966, 
in New York City. 

1 was deported from the United States on November 17, 
1965, from Honolulu, Hawaii. I travelled from Honolulu 
to Hong Kong by Pan American Airways. I did not apply 
for admission into the United States after I was deported. 
I was not granted permission to enter the United States after 
being deported. 


/s/ Sang Kwai Yam 


Subscribed and sworn to before me this 12th day of Octo- 
ber, 1967, at Washington, D. C. 


/s/ G. G. Podrasky 


I certify that I am qualified to act as an interpreter in the 
English and Chinese (Foochow dialect) languages. I further 
certify that I read the foregoing to Sang Kwai Yam and he 
then stated that he understood me and that the statements 
were true and correct. 


/s/ Lang Young 
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AFFIDAVIT 


CITY OF WASHINGTON 
SS: 
DISTRICT OF COLUMBIA 


LANG YOUNG, being duly sworn, deposes and says: 


1. | am an American citizen residing at 1557 Benning 
Road, N. E., Washington, D. C. I am a restaurant owner 
by occupation. 


2. I had an 8th grade education in China and in the United 
States where I have resided since 1941, I have only had a 
formal education of a few months at night school. 


3. 1 am not a professional interpreter and would not be 
qualified as an interpreter in the United States federal courts. 
I was called to interpret for Sang Kwai Yam on the evening 
of October 12, 1967, because the official interpreter of the 
Immigration and Naturalization Service was not available. 


4. Sang Kwai Yam is the owner of the Zanzibar Restau- 
rant located at 1118 H Street, N. E.. Washington. D.C. He 
purchased this restaurant about March 1. 1967, and Hamil- 
ton Moy of Washington, D. C.. was his attorney at the time 
of settlement. 


/s/ LANG YOUNG 


Subscribed and sworn to before me this 15th day of Feb- 
Tuary, 1968. 


[s/ H. Edward Chovick 
NOTARY PUBLIC. D. C. 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
File: ALS 950 259 - Washington, D.C. 


In The Matter Of 
YAM SANG KWAI 


) 

) IN DEPORTATION 
) PROCEEDINGS 
) 


Respondent 
CHARGE: 
1L& N Act - Section 241(a)(1) (8 USC 1251(a)(1)) - Ex- 
cludable at entry, previously deported, no 
permission to reapply 


APPLICATION: 


Termination of the proceedings: in the alternative, volun- 
tary departure 


IN BEHALF OF RESPONDENT: 
Jack Wasserman, Esquire 

902 Warner Building 
Washington, D. C. 

IN BEHALF OF SERVICE: 


Paul M. Kelley 
Acting Trial Attorney 
Washington, D. C. 


ORAL DECISION OF THE SPECIAL INQUIRY OFFICER ENTERED 
OCTOBER 23. 1967 

Respondent is a 39-year-old male. The Order to Show Cause 

alleges that he is a native and citizen of China who entered 
the United States at Philadelphia, Pennsylvania on or about 
September 20, 1966; that he was arrested and deported from 
the United States on November 17, 1965, at Honolulu, 

Hawaii: that he did not receive consent from the Attorney 

General to apply for readmission to the United States; that 
he was found in the United States on October 12, 1967. 
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Deportability is charged under section 241(a)(1) of the 
Immigration and Nationality Act against the respondent as 
a person who was excludable at entry as an alien who has 
been previously arrested and deported, in whose case con- 
sent to reapply for admission has not been granted by the 
proper authority. (The charge was amended at the hearing 
on motion of the Acting Trial Attorney, over counsel’s 
objection.) 

On advice of counsel, respondent remained mute. The Serv- 
ice introduced in the record several documents which have 
been identified as exhibits 2, 3, and 4, and Investigator 
George Podrasky of the Washington District Office also tes- 
tified on behalf of the Service. The documents which are 
in the record include an affidavit executed by the respond- 
ent, a Form I-95A, and an executed Warrant of Deportation. 
Investigator Podrasky identified the respondent as the per- 
son from whom the affidavit (exhibit 2) was taken. In the 
affidavit the facts given by the respondent establish alien- 
age and deportability as charged in the Order to Show Cause. 
The affidavit shows on its face that respondent was afforded 
the safeguards to which he was entitled under the statute. 
the regulations, and the decisions. 


Investigator Podrasky testified that four investigators went 
to the restaurant owned and operated by the respondent 
about 7:15 at night: that the respondent was questioned: 
that he turned over to the investigator two documents which 
showed two different names: that thereafter respondent was 
asked to go to the Immigration Office, where the affidavit 
was executed by him and where the investigator applied for 
and received a Warrant of Arrest and an Order to Show 
Cause which were then served on the respondent. There 
were four investigators at the restaurant, two of whom were 
at the back door and two at the front door. The respond- 
ent, through counsel, moved to suppress all the evidence given 
by the Government in the case on the ground that it was 
illegally obtained and in violation of the respondent's con- 
stitutional rights. I do not find that the evidence in the 
case was illegally obtained. I have therefore introduced it 
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in the record and given it full weight. The documents and 
the testimony establish alienage and deportability as charged. 
The respondent applied for voluntary departure. However, 
he refused to testify in connection with that application. 

In connection with an application for discretionary relief, 
the burden of proof to establish eligibility is upon the 
respondent. Because of his silence, the respondent has failed 
to establish eligibility for voluntary departure and that relief 
will be denied. 


The respondent has designated Hong Kong as the country 
to which deportation should be affected. 


ORDER: IT IS ORDERED that the respondent be deported 
to Hong Kong on the charge contained in the Order to Show 
Cause, as amended. 

/s/ Herman L. Bookford 

Herman L. Bookford 

Special Inquiry Officer 
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UNITED STATES DEPARTMENT OF JUSTICE 

Board of Immigration Appeals 

File: A-15950259 - Washington, D.C. Mar. 19, 1966 

In re) YAM SANG KWAI 

IN DEPORTATION PROCEEDINGS 

APPEAL 

ORAL ARGUMENT: February 7, 196% 

On behalf of respondent: Jack Wasserman, Esq. 
Warner Building 


Washington, D.C. 20004 
(Brief filed) 
On behalf of I&N Service: Irving A. Appleman 
Appellate Trial Attorney 
(Brief filed) 
CHARGES: 

Order: Sec. 241(a)(1), I&N Act (8 USC 1251(a\(1)) - 
Excludable at entry. previously excluded. no 
permission to reapply within year 

. 241(a)(1), I&N Act (8 USC 1251(a\1)) - 
Excludable at entry, previously deported. no 
permission to reapply (as amended) 

Lodged: None 

APPLICATION: Termination of the proceedings: in the 
alternative, voluntary departure 


The case comes forward on appeal trom the order of the 
special inquiry officer entered October 23, 1967 finding the 
respondent deportable on the charge stated in the Order to 
Show Cause, as amended, denying voluntary departure and 
ordering respondent deported to Hong Kong. 


At the hearing respondent remained mute upon advice 
of counsel. The Order to Show Cause alleges that the 
respondent is a native and citizen of China who entered the 
United States at Philadelphia, Pennsylvania on or about Sep- 
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tember 20. 1966; that he was arrested and deported from 
the United States on November 17, 1965 at Honolulu, 
Hawaii: that he did not receive consent from the Attorney 
General to apply for readmission to the United States: and 
that he was found in the United States on October 12, 1967. 
The Order to Show Cause charged that respondent was 
deportable under Section 241(a)(1) of the Act, in that, at 
time of entry he was within one or more of the classes of 
alients excludable by law existing at the time of such entry, 
to wit. aliens who have been excluded from admission and 
deported and who again seek admission within one year 
from date of such deportation, consent to reapply for 
admission not having been granted by the proper authority, 
under Section 212(a)(16) of the Act. Prior to rendering his 
decision the special inquiry officer permitted an amendment 
of the charge of deportability against the alien as one who 
has been previously arrested and deported, in whose case 
consent to reapply for admission has not been granted by 
the proper authority. 


Counsel objected to the amendment or proposed amend- 
ment. alleging it came after the close of the hearing. The 
special inquiry officer properly ruled that the hearing had 
not been closed inasmuch as he had not yet rendered a deci- 
sion in the case. Counsel then stated that under the rules 
he was entitled to an adjournment. The special inquiry offi- 
cer agreed that he was so entitled but counsel waived the 
adjournment. 


It is believed that counsel has not been harmed nor misled 
by the amended charge. The same factual allegations of the 
Order to Show Cause are used, only the technical wording 
of the charge has been changed to conform to the factual 
allegations. Counsel did not object that the additional charge 
was not lodged in conformity with 8 CFR 242.16(d). His 
only objection was that the charge was amended after the 
close of the hearing whereas the hearing had not as yet been 
closed inasmuch as a decision had not been rendered. Coun- 
sel waived the adjoumment to which he was entitled, and 
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therefore appears to have acquiesced in the propriety of 
amending the charge in the Order to Show Cause. The rec- 
ord, in the form of Exhibits 2, 3 and 4, establishes deport- 
ability. 

Counsel alleges that the arrest of the respondent without 
a warrant was illegal and that the documents taken from 
him and the affidavit (Ex. 2) executed by him should be 
suppressed. Immigration Investigator Podrasky testified that 
he and three other investigators, later joined by two others, 
made a routine search operation of the premises operated 
by the respondent as a restaurant. Investigator Podrasky 
stated there was no need to carry a warrant of arrest because 
they had no information about the alien being here illegally 
until he got to the restaurant; that the respondent was pres- 
ent with his bookkeeper with whom he could not communt- 
cate. The respondent called a friend who acted as an inter- 
preter. While waiting for the friend to arrive the respond- 
ent continued working. The investigator testified that the 
respondent furnished two pieces of paper. one an executed 
warrant of arrest in the respondent’s name: the other. 2 
Form I-220B, an Order of Supervision in the name of Yung 
Ing Wa (phonetic). The investigator testified that because 
of the production of these two documents in different names 
he did not know whom he had and he then made a deter- 
mination that the respondent might abscond. He then asked 
the respondent to come to the immigration office where he 
executed the affidavit, with the same friend of the respond- 
ent acting as interpreter. Upon the basis of this affidavit 
the investigator applied for and received a warrant of arrest 
and Order to Show Cause which were served upon the 
respondent at about 8:00 p.m. of the same evening of Octo- 
ber 12, 1967. Subsequent to the issue of the Order to Show 
Cause and warrant of arrest, the investigator obtained from 
the New York office the respondent's file which contains 
Hong Kong Seaman’s Identity Book No. 47427: a Form 
1-195 showing the refusal of admission of the respondent 
on September 20, 1966 at the port of Philadelphia (Ex. 3): 
and a warrant of deportation relating to the respondent 
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showing his deportation from the United States on Novem- 
ber 17. 1905 from the port of Honolulu (Ex. 4). 


Counsel contends that the respondent’s arrest: was illegal 
because if was accomplished without a warrant. Section 
ZS7(aX1) of the Immigration and Nationality Act (8 USC 
13357(a\1)) states that any officer or employee of the Serv- 
ice authorized under regulations prescribed by the Attorney 
General shall have power without warrant to interrogate any 
alien or person believed to be an alien as to his right to be 
or to remain in the United States. It is clear that this pro- 
vision was ample authority for the interrogation of the 
respondent. 

Section 287(aX2) of the Immigration and Nationality Act 
(S$ USC 1357(a\2)) authorizes the arrest of any alien in the 
United States if the officer has reason to believe that the 
alien so arrested is in the United States in violation of any 
such law or regulation and is likely to escape before a war- 
rant can be obtained for his arrest, but the alien arrested 
shall be taken without unnecessary delay for examination 
aliens as to their right to enter or remain in the United 
States. When as the result of interrogation the respondent 
produced two different types of documents, an unexecuted 
warrant of arrest in the respondent’s name referring to an 
arrest April 18. 1965 and an Order of Supervision (Form 
1-220B). in another name, Yung Ing Wa, the immigration 
officer did not know whom he had, thought the respondent 
likely to abscond because of the conflicting documents, asked 
him to come to his office where the same friend of the 
respondent was used as an interpreter. There can be no 
doubt that the respondent understood the interpreter and 
the answers are fully responsive. The investigator took an 
affidavit and obtained an Order to Show Cause and warrant 
of arrest. which were duly served about eight o’clock of the 
same evening as the commencement of the interrogation. 
Under the circumstances, in view of the possession of two 
conflicting documents, the officer was justified in believing 
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that the respondent was in the United States in violation 
of law and was likely to escape before a warrant of arrest 
could be obtained. The Order to Show Cause and warrant 
were obtained after the respondent had been taken without 
unnecessary delay for examination before a Service officer./ 
We therefore believe that the arrest was not illegal and that 
the respondent’s affidavit and other evidence were properly 
admissible in evidence under 8 CFR 242.14(c).? 

Inasmuch as the respondent remained mute upon advice 
of counsel, the special inquiry officer denied the privilege 
of discretionary relief of voluntary departure. Since the 
respondent must establish eligibility for discretionary relief, 
the special inquiry officer’s denial of such relief under the 
circumstances was proper. 

ORDER: It is ordered that the appeal be and the same 
is hereby dismissed. 

Chairman 


! yatter of Chen Chin Ding, Int. Dec. 1833 (February 6, 1968): 
United States v. Alvaredo, 32) F.2d 336 (2d Cir. 1963): Pinero-Lopez 
v. Kennedy, 293 F.2d 540 (D.C. 1961), cert. den. 386 U.S. 866: 
Diogo v. Holland, 243 F.2d 571 (3rd Cir. 1957): Tsimounis v. Hol 
land, 132 F.Supp. 754 (E.D. Pa. 1955). 


“Cf. Shing Hang Tsui v. Immigration and Naturalization Service. 
No. 16246 (7th Cir. January 31, 1968). 
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QUESTIONS PRESENTED 


On this petition for judicial review of a deportation or- 
der of the Immigration and Naturalization Service pursu- 
ant to Section 106 of the Immigration and Nationality 
Act, § U.S.C. 1105a the questions are: 


1. Whether the deportation order for petitioner is sup- 
ported by reasonable, substantial and probative evidence 
untainted by illegal search or detention. 

2. Whether the deportation hearing accorded the peti- 
tioner was fair and met the standards of due process. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,784 


Yam SANG KWAI, PETITIONER 
v. 
IMMIGRATION AND NATURALIZATION SERVICE, RESPONDENT 


On Petition to Review Deportation Order of 
Board of Immigration Appeals 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This is an action on a petition for judicial review of a 
deportation order brought by an alien directly in this 
Court of Appeals. Under Section 106 of the Immigration 
and Nationality Act, 8 U.S.C. 1105a, the petition is to be 
determined solely on the administrative record and the de- 
portation order is to be sustained if found to be supported 
by reasonable, substantial and probative evidence on the 
record considered as a whole. 


The Facts 


The petitioner is a native and citizen of China who was 
arrested and deported from the United States on Novem- 


(1) 


> 
- 


ber 17, 1965 at Honolulu, Hawaii. Without receiving per- 
mission to reapply after deportation he reentered the Unit- 
ed States illegally in September 1966, (JA 8, 9).* On the 
evening of October 12, 1967 at about 6:00 p.m. four immi- 
gration investigators went to a restaurant in Washington, 
D. C., in order to interrogate any aliens employed there. 
Two of the investigators were stationed at the rear door 
of the restaurant, one at the front door, and Investigator 
Podrasky entered the front door. Podrasky encountered 
petitioner in the restaurant and attempted to question him 
concerning his immigration status. Since they were un- 
able to understand each other, petitioner sent for a friend 
to act as interpreter. (TR 5-7).* 

After his friend arrived to interpret, petitioner pro- 
duced two immigration documents, a warrant of arrest 
and an order of supervision. (TR 9). Because these two 
immigration documents were in different names Investi- 
gator Podrasky asked the petitioner to accompany him, the 
interpreter and the three other investigators to the Immi- 
gration office to inquire into petitioner’s immigration sta- 
tus. Just prior to making this request Podrasky testified 
that he made a determination that the petitioner was like- 
ly to abscond because of the two different immigration 
documents. (TR 10,11). After arriving at the immi- 
gration office in Washington, D. C., petitioner through his 
friend, the interpreter, gave a statement to Investigator 
Podrasky in which he admitted that he had been arrested 
and deported from the United States on November 17, 
1965 from Honolulu, Hawaii, that he had not been granted 
permission to enter the United States after being deported, 
that he arrived in the United States the last time on Sep- 
tember 20, 1966 on a vessel at Philadelphia, Pennsylvania, 
that he was not permitted to leave the ship, and that he 
left the ship on or about September 26, 1966 in New York 
City. He also admitted that he was a native and citizen 


1JA references are to the Joint Appendix to petitioner’s brief. 


zTR references are to the administrative deportation record 
lodged with the clerk of this Court. 
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of China. This statement was in the handwriting of In- 
vestigator Podrasky, was signed by the petitioner and con- 
tains a certification by petitioner’s friend, the interpreter, 
that he was qualified to act as an interpreter, that he read 
the statement to petitioner, and that petitioner admitted 
that the statements made were true and correct. (JA 
5, 6). 

An order was then issued to petitioner to show cause on 
October 13, 1967 why he should not be deported under 8 
U.S.C. 1251(a) (1) and 1182(a) (16) in that at the time 
of last entry he was inadmissible as an alien who had been 
excluded and deported and had not been granted permis- 
sion to reapply for admission. (JA 4). 

A deportation hearing was held on October 23, 1967 at 
Washington, D. C., at which the petitioner was repre- 
sented by his attorney in these proceedings. Immediately 
at the beginning of the hearing his attorney informed the 
Special Iuquiry Officer that his client, the petitioner, chose 
to remain mute. The government’s case was presented 
primarily through the testimony of Investigator Podrasky. 
The petitioner’s attorney brought out through the testi- 
mony of Podrasky that during the interval while they 
were waiting for petitioner’s friend, the interpreter, the 
petitioner, the only cook and the owner of the restaurant, 
continued to work and prepare food. (JA 13; TR 2, 7). 
He also brought out through Investigator Podrasky that 
through a file number on the warrant of arrest given to 
Podrasky by the petitioner at the restaurant the Service 
was able to locate its file relating to the prior deportation 
of the petitioner which contained evidence identifying the 
petitioner with the file. (TR 25). 

Near the close of the deportation hearing the Special In- 
quiry Officer brought to the attention of the Service Trial 
Attorney the fact that the petitioner in accordance with 
the evidence developed should be charged with reentry 
after arrest and deportation rather than exclusion and 
deportation. The Trial Attorney, over objection of the pe- 
titioner’s counsel, was permitted to orally amend the order 
to show cause to show illegal entry after arrest and depor- 
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tation. Petitioner's attorney objected to the amendment 
on the ground that the hearing had been closed. The Spe- 
cial Inquiry Officer overruled the objection on the basis 
that the hearing was not closed because he had not ren- 
dered his decision. Petitioner's attorney then stated that 
under the rules he was entitled to an adjournment and the 
Special Inquiry Officer agreed to give him an adjournment. 
Petitioner's counsel waived the adjournment but not his 
objection. The Special Inquiry Officer then ordered peti- 
tioner deported under the amended charge and petitioner 
appealed to the Board of Immigration Appeals. (JA 8). 
The Board after hearing oral argument dismissed the ap- 
peal. (JA 11). The petitioner then filed this action to 
review the order for his deportation. 


STATUTES AND REGULATIONS 


The following provisions of the Immigration and Na- 
tionality Act are pertinent here: 


Section 106(a), 8 U.S.C. 1105a(a). The procedure 
prescribed by, and all the provisions of the Act of 
December 29, 1950, as amended, (64 Stat. 1129; 68 
Stat. 961: 5 U.S.C. 1031 et seq), shall apply to, and 
shall be the sole and exclusive procedure for, the ju- 
dicial review of all final orders of deportation hereto- 
fore or hereafter made against aliens within the Unit- 
ed States pursuant to administrative proceedings 
under section 242(b) of this Act or comparable pro- 
visions of any prior act, 


* * * * 


(4) except as provided in clause (B) of paragraph 
(5) of this subsection, the petition shall be deter- 
mined solely upon the administrative record upon 
which the deportation order is based and the Attorney 
General’s findings of fact, if supported by reasonable, 
substantial, and probative evidence on the record con- 
sidered as a whole shall be conclusive. 


Section 212(a), 8 U.S.C. 1182(a). Except as other- 
wise provided in this Act, the following classes of 
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aliens shall be ineligible to receive visas and shall be 
excluded from admission into the United States: 


* * * ° 


(16) Aliens who have been excluded from admission 
and deported who again seek admission within one 
year from the date of such deportation, unless prior 
to their reembarkation at a place outside the United 
States or their attempt to be admitted from foreign 
contiguous territory the Attorney General has con- 
sented to their reapplying for admission; 


(17) Aliens who have been arrested and deported, or 
who have fallen into distress and have been removed 
pursuant to this or any prior act, or who have been 
removed as alien enemies, or who have been removed 
at Government expense in lieu of deportation pursu- 
ant to section 242(b), unless prior to their embarka- 
tion or reembarkation at a place outside the United 
States or their attempt to be admitted from foreign 
contiguous territory the Attorney General has con- 
sented to their applying or reapplying for admission. 


Section 287(a), 8 U.S.C. 1357(a). Any officer or em- 
ployee of the Service authorized under regulations 
prescribed by the Attorney General shall have power 
without warrant— 


(1) to interrogate any alien or person believed 
to be an alien as to his right to be or to remain 
in the United States; 


(2) to arrest any alien who in his presence or 
view is entering or attempting to enter the Unit- 
ed States in violation of any law or regulation 
made in pursuance of law regulating the admis- 
sion, exclusion, or expulsion of aliens, or to ar- 
rest any alien in the United States, if he has rea- 
son to believe that the alien so arrested is in the 
United States in violation of any such law or 
regulation and is likely to escape before a war- 
rant can be obtained for his arrest, but the alien 
arrested shall be taken without unnecessary de- 
lay for examination before an officer of the Serv- 
ice having authority to examine aliens as to their 
right to enter or remain in the United States. 
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Also pertinent is the following regulation: 


3 CFR 242.16(b). Additional charges. A trial attor- 
ney who has been assigned to a case may at any time dur- 
ing a hearing lodge additional charges of deportability, in- 
cluding factual allegations against the respondent. The 
additional factual allegations and charges shall be submit- 
ted in writing and entered as an exhibit in the record. 
The Special Inquiry Officer shall read the additional fac- 
tual allegations and charges to the respondent and explain 
them to him in nontechnical language. The Special In- 
quiry Officer shall advise the respondent if he is not repre- 
sented by counsel that he may be so represented and also 
that he may have a reasonable time within which to meet 
the additional factual allegations and charges. The re- 
spondent shall be required to state then and there whether 
he desires a continuance for either of these reasons. There- 
after, the provisions of paragraph (b) of this section shall 
apply to the additional factual allegations and lodged 
charges. 


SUMMARY OF ARGUMENT 


Petitioner attacked the validity of the order of deporta- 
tion on several grounds, the first being that the evidence 
supporting the order was tainted because it was obtained 
through his illegal detention. This is not borne out by the 
record. The deportation order is supported by official 
records, not developed as the result of petitioner’s arrest 
and detention. Moreover, the arrest was valid, since docu- 
ments furnished by petitioner before the arrest afforded 
a reasonable basis for the officer’s belief that petitioner 
was unlawfully in the United States and was likely to ab- 
scond. 

The other challenges to the deportation order are frivo- 
lous and without merit. He hardly is in a position to con- 
test the qualifications of an interpreter he himself fur- 
nished. The question raised as to the date of the illegal 
entry error is groundless because regardless of the date 
or place of entry the evidence shows petitioner did make 
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an illegal entry and is subject to deportation on the charge 
sustained by the Board of Immigration Appeals. The per- 
mission to amend the order to show cause resulted in no 
prejudicial error since petitioner was given full opportu- 
nity to defend against the amended charge and, as pro- 
vided in the regulation, was given the opportunity to ask 
for a continuance of the hearing and waived his right to 
request one. 


ARGUMENT 


I. The Deportation Order for Petitioner is Supported by 
Reasonable, Substantial and Probative Evidence Un- 
tainted by Illegal Search or Detention. 


The respondent does not dispute the contention that if 
based on evidence obtained as the result of an illegal ar- 
rest and detention the deportation order must be declared 
invalid. This Court so held in Klissas v. INS, 124 U.S. 
App.D.C. 75, 361 F.2d 529 (1965). But in Klissas this 
Court also held that the validity of a deportation order 
will be sustained notwithstanding an illegal arrest, if the 
order is supported by substantial evidence free of taint. 
In so ruling the Court followed a long line of cases. See 
Bilokumsky v. Tod, 263 U.S. 149 (1923) ; Vlisidis v. Hol- 
land, 245 F.2d 812 (C.A. 8, 1957) ; Medeiros v. Brownell, 
99 U.S.App.D.C. 396, 240 F.2d 634 (1957); Coelho v. 
Brownell, 99 U.S.App.D.C. 397, 240 F.2d 635 (1957). See 
also Section 8.13b, Gordon and Rosenfield, Immigration 
Law and Procedure (Rev. Ed.). 

As before stated respondent submits that the bulk of 
the evidence in the deportation record was secured through 
voluntary disclosure of information made by the petitioner 
prior to his arrest. On August 12, 1967 at about 6:00 
p.m. four immigrant investigators went to the respond- 
ent’s restaurant in Washington, D. C. Two of the inves- 
tigators were posted at the rear door of the restaurant 
for the obvious purpose of preventing the escape of aliens 
illegally in the United States. It has been the experience 
of the Service that if an immigration officer enters a res- 
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taurant, word of his presence is quickly spread through- 
out the restaurant and illegal aliens seek to flee through 
doors or windows of the restaurant. Investigator Podrasky 
entered the restaurant and left another investigator out- 
side the front door. Podrasky attempted to query the 
petitioner concerning his immigration status which he had 
the right and duty to do under Section 287(a) (1) of the 
Immigration and Nationality Act, 8 U.S.C. 1357(a) (1), 
and this Court has held that the mere questioning of a 
suspect does not amount to an arrest. Green v. United 
States, 104 U.S.App.D.C. 28, 259 F.2d 180 (1958). Since 
Podrasky and petitioner were unable to understand each 
other the petitioner sent for a friend to act as interpreter. 
During the interval before the arrival of his friend the 
petitioner, a cook, continued to work and prepare food. 
After the arrival of his friend, the interpreter and some 
conversation with Investigator Podrasky, the petitioner 
produced two immigration documents, a warrant of arrest 
and an order of supervision. (TR. 2-9). Counsel for 
petitioner brought out through the testimony of Podrasky 
that through a file number on the warrant of arrest Po- 
drasky secured the file of the petitioner and the warrant 
of deportation. (TR 25-26). The file contained a war- 
rant for the deportation of one Yam Sang Kwai executed 
November 17, 1965 at Honolulu, Hawaii. (TR EX. 4). 
The file also contained a Hong Kong seaman identity book 
and two Hong Kong Chinese Medical Association docu- 
ments each of which bore a photograph of the respondent. 
(TR 18-21). The respondent did not contend in the hear- 
ing that the above documents in his name did not relate 
to him. These documents, not impeached by the peti- 
tioner and not the “fruit of the poisoned tree”, were rea- 
sonable, substantial and probative evidence that the peti- 
tioner was deportable as charged. 

In urging the obvious validity of the deportation order 
on the foregoing ground we do not in any way concede 
that there was an improper arrest or search here. The 
investigators had no knowledge or information that there 
were any illegal aliens in the restaurant. Their visit to 
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the restaurant was a normal and reasonable procedure in 
attempting to locate illegal aliens. Investigator Podrasky 
entered the restaurant, a place to which the general public 
is invited. In the restaurant he encountered petitioner, 
who is now said to be the owner. He attempted to inter- 
rogate petitioner, but was unable to do so because of lan- 
guage difficulties. Petitioner then sent for a friend to 
interpret for him. 

Until this point there was certainly no arrest or even @ 
restriction of petitioner’s freedom of action. It is undis- 
puted that petitioner continued to work in the restaurant 
until his friend arrived. Then the interrogation was re- 
sumed, with the friend interpreting. Upon the production 
of two immigration documents in different names it ap- 
peared that petitioner might be unlawfully in the United 
States. Only then was he asked to go to the immigration 
office for the purpose of further interrogation. 

It is not clear from the record that petitioner was ar- 
rested when he was asked to accompany the immigration 
officer. We do concede that when the officers asked peti- 
tioner to accompany them to the immigration office he was 
“meaningfully deprived of his freedom of action” within 
the concept of Miranda v. Arizona, 384 U.S. 436 (1966). 
While Miranda dealt with criminal cases and thus may be 
inapplicable to deportation cases, the Service has volun- 
tarily adopted the Miranda precepts and customarily 
gives a full warning of the right to silence and to the 
assistance of counsel before questioning a person in cus- 
tody or otherwise deprived of his freedom of action. See 
Gordon and Rosenfield, Immigration Law and Procedure 
(Rev. Ed.), Section 5.2b (1967 Cum. Supp.). The record 
shows that the full warning required by Miranda was 
given before the statement was taken from petitioner. 
(JA 5). 

It seems likely that the formal arrest here took place 
only after petitioner had made a statement at the immi- 
gration office in which he admitted deportability. But we 
are willing to concede for the purposes of this case that 
petitioner was arrested when the officer asked him to ac- 
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company him. Section 287(a) (2) of the statute, 8 U.S.C. 
1857 (a) (2), authorizes arrest without warrant in such 
cases if the officer has reason to believe that the arrested 
alien is unlawfully in the United States and is likely to 
abseond. The Board of Immigration Appeals found that 
in the light of petitioner’s inability to speak English and 
the two conflicting immigration documents indicating 
prior deportation the officer was justified in believing that 
petitioner was in the United States unlawfully and was 
likely to abscond. The Board found that the arrest was 
not illegal and that the evidence was properly admissible. 
(JA 14-15). In our view that finding was amply justified. 

We do not see the point of petitioner’s assertion that 
he was the owner of the restaurant. The investigator in- 
terrogating him could hardly have been in a position to 
verify such an assertion. Since petitioner remained mute 
at the hearing, he submitted nothing in the hearing rec- 
ord on which this assertion could be predicated. The affi- 
davit submitted by a third person to the Board of Immi- 
gration Appeals (JA 7) could hardly be deemed relevant 
to the probable cause for the arrest in the light of the cir- 
cumstances confronting the investigator when the arrest 
was made. 


Il. The Deportation Hearing Accorded the Petitioner was 
Fair and Met the Standards of Due Process. 


Petitioner seeks to vitiate the order for his deportation 
on alleged irregularities in the deportation process. Peti- 
tioner claims that the statement he gave Investigator Po- 
drasky was taken through an incompetent interpreter. 
This point warrants no consideration by the Court because 
as previously pointed out the record contains abundant un- 
tainted evidence of deportability aside from the statement 
given by the petitioner. Moreover, petitioner hardly can 
complain of an interpreter who was furnished by him. 

Petitioner makes the further point that the deportation 
order should be declared invalid because petitioner was 
charged with an illegal entry on September 20, 1966 at 
Philadelphia, Pennsylvania, whereas his illegal entry was 
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made in New York City on September 26, 1966. This 
argument is clearly specious because regardless of the date 
and place of entry the evidence showed that petitioner was 
arrested and deported in 1965 and entered the United 
States at a subsequent date without permission to reapply 
for admission. Any entry under these circumstances ren- 
ders an alien deportable under Section 241(a) (2) of the 
Immigration and Nationality Act, 8 U.S.C. 1251 (a) (2), 
as an alien who entered in violation of law to wit Section 
212(a) (17) of the Act, 8 U.S.C. 1182(a) (17). Under 
the latter provision of law an alien is excludable from the 
United States if he has been arrested and deported and has 
not been granted permission from the Attorney General to 
reapply for admission. We note that the record shows 
that petitioner actually arrived at Philadelphia on Septem- 
ber 20, 1966 but was not allowed to leave the ship, and 
that he jumped ship when the vessel was in New York 
City on September 26, 1966. (JA 6). 

Another point of error urged by petitioner was the ac- 
tion of the Special Inquiry Officer in permitting the trial 
attorney to orally amend the order to show cause during 
the deportation hearing. As prepared, the order to show 
cause charged petitioner with entering illegally after ez- 
clusion and deportation. The evidence developed in the de- 
portation hearing proved that petitioner entered illegally 
after arrest and deportation. In orally moving to amend at 
the hearing the order to show cause the trial attorney did 
not observe the portion of the regulation 8 CFR 242.16 (d) 
which directs that if an additional charge is brought against 
an alien it shall be done in writing. The failure to follow the 
regulation, however, did not prejudice the petitioner who 
was represented by a recognized expert in immigration 
law and was well aware of any defense he might have had 
to the new charge. When he objected to the amendment 
he was, as provided in the regulation, given an opportunity 
to ask for a continuance to defend the new charge but 
waived his right to a continuance. A harmless error oc- 
curring in an administrative hearing does not form the 
basis for reversal. See Sisto v. Civil Aeronautics Bd., 86 
U.S.App.D.C. 31, 179 F.2d 47 (1949) ; Philadelphia Co. 
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v. Securities and Exchange Commission, 85 U.S.App.D.C. 
27, 177 F.2d 720 (1949). 

Petitioner's last point of error is that the hearing was 
unfair in that he was denied the right of cross-examina- 
tion. Petitioner in his brief has failed to clarify this 
point. Documents were introduced from an official file in 
petitioner's name showing that an alien by the name of 
petitioner was deported from the United States in 1965 
and jumped ship in 1966. Also introduced into the depor- 
ta@on record were a Hong Kong Seaman’s Identity Book 
and two Hong Kong Seaman Medical Association Docu- 
ments each of which contained photographs of the respond- 
ent. Under these circumstances there were no witnesses 
for petitioner to cross-examine and petitioner’s failure to 
impeach the documentary evidence justified its reception 
into the deportation record by the Special Inquiry Officer. 
Vlisidis v. Holland, supra. 


CONCLUSION 


Respondent submits that the petition for review should 
be dismissed because petitioner was accorded a fair depor- 
tation hearing and because the deportation order is sup- 
ported by reasonable, substantial and probative evidence. 


DAVID G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
Assistant United States Attorney. 
Of Counsel: 
CHAELES GORDON, 
General Counsel. 
Dovcias P. LILIs, 


General Attorney, 
Immigration and Naturalization Service. 
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